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To: Mayor and Village Council

Through: Maria T. Aguilar, Village Manager

From: Cheryl Cioffari, AICP, Director of Planning

Date: June 30, 2016

SUBJECT: FIRST READING - ORDINANCE AMENDING THE
COMPREHENSIVE PLAN TO AMEND TRANSFER OF
DEVELOPMENT RIGHTS (TDRS)

Background:
Policy 1-3.1.4 of the Village’s Comprehensive Plan states that the Village shall, through Land
Development Regulations, institute a program to facilitate the transfer of development rights
(“TDRs”) for properties within the Village. The main objective of the proposed Ordinance (the
“Ordinance”) attached hereto is to permit and regulate the transfer of development rights for
residential and nonresidential properties in the Village while protecting environmental resources,
encouraging the development of less environmentally sensitive parcels, reducing the amount of
overall development within the Village, facilitating the redevelopment and revitalization of the
Village Center (VC) zoning district, and protecting private property rights.

To date, only two (2) applications for transfer of development rights have been submitted to the
Village since the establishment of the regulations in January 2001. Both of the aforementioned
requests were approved by Village staff. The Village Council recently adopted Ordinances 13-22
and 14-15 to further increase the flexibility provided within the TDR process; however, the TDR
process remains underutilized.

At the February 29, 2016 Local Planning Agency (LPA) Meeting, the LPA recommended
approval of the proposed Ordinance through a 6-0 vote with a proposed modification to amend
the language to allow transfers into parcels that are no more environmentally sensitive than the
receiver site, rather than the existing language which requires the receiver site to be less
environmentally sensitive. The LPA’s modification is included in the text of the proposed
Ordinance.

At the April 7, 2016 Village Council Meeting, the Village Council considered the proposed
Ordinance on first reading. The Village Council tabled the proposed Ordinance and
recommended the LPA consider the following items:

1. To allow transfers into Class I habitat; and
2. To allow the sender site to reestablish density following a transfer.

Council Communication
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The existing regulations do not allow for the transfer into a Class I habitat. Pursuant to Code
Section 30-1616(2), “the relative sensitivity of separate habitat types shall be classified as shown
within the following habitat classes, Class I are the most sensitive and Class III are the least
sensitive in the listed order.

Class I:

Undisturbed wetlands;
Mangroves wetlands and submerged lands:
Saltmarsh and/or buttonwood association wetlands;
Disturbed wetlands;
High quality tropical hardwood hammock;
Moderate quality tropical hardwood hammock;
Low quality tropical hardwood hammock; and
Beach or berm.

Class II:

Disturbed beach or berm;
Disturbed with salt marsh and/or buttonwood association wetlands
(lawfully converted to disturbed uplands); and
Disturbed with tropical hardwood hammock.

Class III:

Disturbed; and
Disturbed with exotics.”

Policy 1-3.1.3 outlines the Village’s TDR program, including identified goals within the policy
that seek to protect environmental resources in balance with the protection of property rights, to
facilitate redevelopment and to redistribute existing residential units to achieve planned densities
and retire development rights without increasing the overall amount of development within the
Village. The existing regulations require that the development rights from the sender site are
retired with exceptions provided for the redevelopment of affordable housing or nonresidential
square footage, provided that the development rights are obtained through the building permit
allocation system (BPAS).

At the May 9, 2016 LPA Meeting, the LPA discussed the two specific requests from Village
Council and took separate votes on each request. The LPA recommended that the Village
Council not amend the regulations to allow transfers into Class I parcels through a 4-1 vote. The
LPA also recommended that the Village Council amend the regulations to allow a sender site to
reestablish density on a sender site provided the sender site waives all rights to hold the Village
and State liable if a property owner is unable to secure a permit for a dwelling unit.

Analysis:
The proposed Ordinance seeks to provide additional opportunities to encourage the transfer of
development rights by amending the current regulations to streamline the review process and
remove some restrictions that may be stifling the procedure.
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The proposed amendment has three (3) components. The first component would allow TDRs to
be transferred through an administrative procedure rather than a conditional use process. The
second component is to remove the criteria that limits sender and receiver sites based on the
Future Land Use Map categories but maintains language that the receiver site must allow the
type of use that is transferred. For example, if a residential dwelling unit is transferred, the
receiver site must be zoned to allow residential uses. The third component is allowing the
replacement of market-rate dwelling units with the redevelopment of deed-restricted affordable
housing. This third component is aimed at providing incentives to property owners to provide
affordable housing within the Village and assists the Village by facilitating redistribution of
existing units.

The proposed Ordinance would encourage a redistribution of density within the Village and
would serve to address the limited number of residential allocations that the Village receives
from the state. The proposed Ordinance maintains consistency with the Goals, Objectives, and
Policies of the Comprehensive Plan, including but not limited to:

 Policy 1-1.1.2: Ensure Orderly Land Use Transition
 Policy 1-2.1.4: Restrict Density and Intensity of Development
 Objective 1-3.1: Implement Limited Growth Objectives and Policies and
 Policy 1-3.1.3:  Institute a Program for Transfer of Development Rights.
 OBJECTIVE 3-1.1:  Provide Adequate Affordable Housing to Meet Current and Future

Needs
 Policy 3-1.1.10:  Maintain a Streamlined Development Review Process

The Village Council and LPA have recommended amending the existing regulations to
reestablish market-rate density on the sender site following the transfer of development rights.
The existing regulations allow for the redevelopment of affordable housing following the transfer
of a hotel/motel room or the transfer of nonresidential floor area. Staff has recommended that the
Village Council allow for the establishment of affordable housing following the transfer of a
market-rate residential dwelling unit due to the continually stated need to develop new incentives
for affordable housing. There are several Goals, Objectives and Policies that identify and support
the need for affordable housing in the Village including:

 Objective 3-1.1: Provide Adequate Affordable Housing to Meet Current and Future
Needs.

 Policy 3-1.1.1:  Protect Existing Affordable Housing Supply
 Policy 3-1.1.2:  Dedicate Sufficient Residential Dwelling Unit Allocations to

Affordable Housing.
 Policy 3-1.1.3: Identify and Address Barriers to Affordable Housing Within the Land

Development Regulations.
 Policy 3-1.1.4:  Recognize the Deficiency of Workforce Housing Within the Village.
 Objective 3-1.7: Preserve Neighborhood Quality and Existing Housing Stock.
 Policy 3-1.7.1:  Preserve and Rehabilitate Existing Housing.

The Village Council directed the LPA to opine on if market-rate density should be reestablished
on the sender site following the transfer of a market-rate dwelling unit. In other words, if a parcel
contains a legally established market-rate dwelling unit and the property owner transfers that
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right to an approved receiver site, should the property owner be allowed to reestablish that
market-rate density on the sender site through the Village’s Building Permit Allocation System?

This proposed modification is inconsistent with Policy 1-2.1.11 Limit the Creation of New
Development Rights and Goal 1-3 Limit Growth within the Village. The Village’s TDR program
is a voluntary program that allow property owners to sever development rights from properties in
designated areas and sell those rights to purchasers who want to increase the density of
development in areas that the Village has identified as higher density areas or to allow the for the
development of properties without the need to obtain an allocation award from the Village’s
BPAS.

Allowing the sender site to reestablish market-rate density following a transfer would increase
the amount of overall development within the Village due to: (1) the removal of the requirement
to reduce density on the sending site, (2) creating additional development rights on the sender
site and (3) creating an additional strain on the BPAS. The purpose and intent behind the existing
TDR program is to redistribute existing residential units to achieve planned densities and retire
development rights. The proposed modification would impact the Village’s existing allocation
system by creating new development rights for parcels that already had a development right but
voluntarily transferred the right to an approved receiver site. This would create an increased
strain on the allocation system by increasing the number of properties that would be eligible to
apply to the BPAS to obtain an allocation award. Furthermore, it creates a presumption that all
lots within the Village should be developed rather than reducing the development potential
within the Village.

Policy 1-3.1.1 Establish a Building Permit Allocation System (BPAS) provides for the residential
and nonresidential schedule of the allocation of awards. Currently, the Village allocates a
maximum of twenty-two (22) market-rate dwelling units and six (6) affordable dwelling units
per year for a total of twenty-eight (28) dwelling units per year. The Village has approximately
1,100 vacant parcels and approximately 213 allocations remaining, of which 165 are designated
for market-rate allocations and 48 are designated for affordable allocations1. Therefore, it may
not be in the best interest of the Village to allow a sender site to reestablish market-rate density.

Budget Impact:
The amendments in the proposed Ordinance could produce a positive impact on the budget as it
has the potential to encourage additional applicants to apply for TDRs, which could reduce the
number of administrative relief cases associated with the Building Permit Allocation System
(BPAS). Additionally, the amendments provided in the proposed Ordinance have the ability to
increase the Village’s tax base through new appraisals and increased taxable values generally
associated with new construction.

Staff Impact:
Staff impact would continue to include administering applications related to transfer of
development rights (TDRs).

Recommendation:
It is recommended that the Village Council pass the proposed Ordinance on first reading.

1 Resolution 15-11-110 established that there are thirty-seven (37) affordable housing allocation awards currently
available. The forty-eight (48) allocations available through 2023 do not include these thiryt-seven (37) allocations.
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ORDINANCE NO.

AN ORDINANCE OF ISLAMORADA, VILLAGE OF
ISLANDS, FLORIDA, AMENDING POLICY 1-3.1.3
“INSTITUTE A PROGRAM FOR TRANSFER OF
DEVELOPMENT RIGHTS (TDRS)” OF THE VILLAGE
COMPREHENSIVE PLAN TO AMEND THE
REQUIREMENTS FOR APPROVED SENDER AND
RECEIVER SITES; AMENDING OBJECTIVE 5-1.1:
PROTECT COASTAL RESOURCES, WETLANDS,
ESTUARIES, LIVING MARINE RESOURCES AND
WILDLIFE HABITATS OF THE VILLAGE
COMPREHENSIVE PLAN TO CORRECT A SCRIVENER’S
ERROR; PROVIDING FOR THE TRANSMITTAL OF THIS
ORDINANCE TO THE STATE DEPARTMENT OF
ECONOMIC OPPORTUNITY; PROVIDING FOR
SEVERABILITY; AND PROVIDING FOR AN EFFECTIVE
DATE UPON APPROVAL OF THIS ORDINANCE BY THE
STATE DEPARTMENT OF ECONOMIC OPPORTUNITY

WHEREAS, the Comprehensive Plan of Islamorada, Village of Islands (the “Village”)

became effective December 6, 2001; and

WHEREAS, Village staff has determined that regulations establishing a program for the

transfer of development rights (“TDRs”) between properties located within the Village will aid

in the protection of the natural environment and community character of the Village, the

protection of individual property rights, as well as the preservation and appropriate

redevelopment of Village neighborhoods; and

WHEREAS, Village staff desires to provide flexibility for the redistribution of

residential dwelling units; and

WHEREAS, the Village desires to amend the TDR Comprehensive Plan Policy 1-3.1.3

to amend the requirements for approved sender and receiver sites; and
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WHEREAS, the Village desires to provide incentives for the creation of additional

affordable housing within the Village; and

WHEREAS, the Village has conducted duly noticed public hearings for the

Comprehensive Plan Amendment pursuant to Section 163.3184(15), Florida Statutes; and

WHEREAS, pursuant to Chapter 163.3174, Florida Statutes and Sections 30-101 of the

Village Code, on February 29, 2016 and May 9, 2016, the Village Local Planning Agency

publicly considered the proposed Ordinance during a duly noticed public hearing; and

WHEREAS, the provisions of this Ordinance are consistent with the Village

Comprehensive Plan and the principles for guiding development in the Florida Keys Area of

Critical State Concern; and

WHEREAS, the Village Council finds that the adoption of this Ordinance is in the best

interest of the Village and does comply with all applicable laws, as well as promotes the general

health, safety, and welfare of the Village residents.

NOW, THEREFORE, BE IT ORDAINED BY THE VILLAGE COUNCIL OF

ISLAMORADA, VILLAGE OF ISLANDS, FLORIDA, AS FOLLOWS:

Section 1. Recitals. The above recitals are true and correct and incorporated herein

by reference.

Section 2. Comprehensive Plan Amendment. The Islamorada, Village of Islands

Comprehensive Plan is amended to read as follows1:

*****

Policy 1-3.1.3:  Institute a Program for Transfer of Development Rights (TDRs).
Islamorada, Village of Islands shall, through Land Development Regulations, maintain a
program to facilitate the transfer of a variety of development rights within the Village’s
boundaries, to achieve the following:

1 Additional text is shown as underlined; deleted text is shown as strikethrough.
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1. Protect environmental resources in balance with protection of property rights;
2. Facilitate redevelopment and revitalize the Village Activity Centers by

concentrating mixed use activities;
3. Encourage redevelopment of commercial enterprises and permit limited new

commercial development;
4. Protect housing affordability and encourage provision of new affordable housing

units throughout the Village;
5. Redistribute existing residential units to achieve planned densities and retire

development rights without increasing the overall amount of development.
Notwithstanding, in instances following the transfer of nonresidential floor area or
the transfer of a market-rate residential dwelling unit(s), affordable housing may be
provided only through the Building Permit Allocation System on the sender site, but
the sender or receiver site shall not exceed the permitted density or intensity. and
iIn instances following the transfer of hotel or motel unit(s), affordable housing may
be provided only through the Building Permit Allocation System and/or
nonresidential floor area may be provided only through the Development Review
Process as established in the Village Code on the sender site; but in neither case
may the sender or receiver site exceed the permitted density or intensity;

6. Protect environmentally sensitive sites through removal of existing dwelling units
or rights based on allocated densities and intensities;

7. Encourage the placement of conservation easements on environmentally sensitive
or flood prone parcels of land; and

8. Further the public good and the goals, objectives and policies of the Comprehensive
Plan.

The Land Development Regulations shall provide for the use of TDRs to transfer nonresidential
and residential development rights and a procedure to execute said transfer. Three types of
development rights may be transferable as conditional uses, as follows:

1. The transfer of density intensity from vacant nonresidential lots of record and
density from vacant residential lots of record, to vacant nonresidential and
residential lots of record that are non-conforming as to intensity or density, so as to
permit the development of the non-conforming receiver site;

2. The off-site transfer of existing nonresidential floor area from any property, to any
property located in either the Mixed Use (MU) Future Land Use Map Category and
zoned for nonresidential uses or Industrial (I) Future Land Use Map Category; and

3. Off-site redevelopment of existing residential dwelling units, Transferable ROGO
Exemption (TRE) Certificates and of building permits for residential dwelling units.

Off-site redevelopment of all residential TDRs, building permits for residential dwelling units
and TREs shall at a minimum, be subject to the following transfer conditions:

1. Both sender and The receiver sites shall be in future land use categoriesy that
permits residential uses;

2. The structure cannot shall not be placed in a VE zone on the receiver site;
3. The receiver site shall be less no more environmentally sensitive than the sender

site, according to a habitat analysis and vegetation survey conducted by a certified
biologist, unless otherwise exempted or limited by the Planning and Development
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Services Director and pursuant to habitat classifications described in Policy 6-1.7.8,
whereby the following conditions apply:

a. Transfer shall be permitted from Class I parcels to Class II or Class III
parcels;

b. Transfer shall be permitted from Class II parcels to Class II or Class III
parcels; and

c. Transfer shall be permitted from Class III parcels to Class III parcels.
4. The receiver site shall be located in the same or less density restrictive Future Land

Use Map category than the sender site, except that affordable residential TDRs
located on a Residential High (RH) sender site may be transferable to a Residential
Medium (RM) receiver site. Notwithstanding the above residential TDR dwelling unit
and density restrictions, existing dwelling units and density located on a Mixed Use
(MU) sender site may be transferable to a Residential Low (RL), a Residential
Medium (RM) or Airport (A) receiver site. Notwithstanding the above residential
TDR dwelling unit and density restrictions, existing dwelling units located on a
Mixed Use (MU) sender site may be transferable to an Airport (A) or Residential
Medium (RM) receiver site provided the subject receiver site does not contain
hammock and meets minimum lot area requirements;

54. Eligible receiver sites shall demonstrate compliance with all applicable criteria set
forth in the Land Development Regulations;

65. Regardless of on-site allocated densities available on a parcel of land, exercising the
TDR process to remove units, or transfer building permits from a parcel shall, result
in a permanent reduction of density, and no additional units to those remaining on the
sender site after the transfer takes place shall be permitted on the sender site.
Notwithstanding, in instances following the transfer of a hotel or motel unit(s),
affordable housing may be provided only through the Building Permit Allocation
System and/or nonresidential floor area may be provided only through the
Development Review Process as established in the Village Code, on the sender site,
but in no case may the sender or receiver site exceed the permitted density or
intensity. Notwithstanding, in instances following the transfer of a market-rate
dwelling unit(s), affordable housing may be provided only through the Building
Permit Allocation System on the sender site, but in no case may the sender or receiver
site exceed the permitted density or intensity. Each TDR shall require that a
Declaration of Covenants, Conditions and Restrictions be placed on the sender site,
restricting densities to the number of units remaining on the sender site after the
transfer takes place. If no density remains, a Declaration of Covenants, Conditions
and Restrictions shall be placed by the owner of the sender site on the property,
restricting all further development rights; and

76. The following restrictions on residential transfers shall apply:
a. Hotel and motel unit TDRs shall be transferable only to hotel and motel

units;
b. Market rate TDRs shall be transferable only to market rate units or

affordable units;
c. Affordable TDRs, including mobile homes from approved mobile home

parks, shall be transferable only as an affordable unit, in accordance with
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affordability standards to be adopted through the Land Development
Regulations.

For all nonresidential TDR’s, the off-site transfer of legally existing nonresidential floor area
shall be subject to the following transfer conditions:

1. All properties designated either Mixed Use (MU) and The receiver site shall be zoned
for nonresidential uses or Industrial (I) shall be eligible as sender and receiver sites
for transfers of nonresidential floor area;

2. As a condition of the transfer, eligible receiver sites shall demonstrate compliance
with all applicable criteria set forth in the Land Development Regulations; and

3. A Declaration of Covenants, Conditions and Restrictions shall be placed on the
sender site, indicating the recorded amounted of nonresidential floor area remaining
following the transfer and a Grant of Conservation Easement Agreement (GOCEA)
shall be placed by the owner of the sender site, prohibiting any future development on
all hammock areas of the property.

*****

OBJECTIVE 5-1.1:  PROTECT COASTAL RESOURCES, WETLANDS, ESTUARIES,
LIVING MARINE RESOURCES AND WILDLIFE HABITATS. Islamorada, Village of
Islands shall maintain Land Development Regulations designed to protect, conserve and enhance
coastal resources, wetlands, water resources, living marine resources and other natural resources
by:

1. Preventing adverse impacts of development and redevelopment on wetlands,
estuaries, water resources, living marine resources and other natural resources;

2. Maintaining or improving coastal environmental quality by commencing the
Stormwater Management Plan identified in Policy Objective 4-3.1;

3. Regulating land development activities that could have negative impacts on coastal
shorelines, including impacts on water quality, living marine organisms, seagrass
beds and wetlands;

4. Directing growth away from VE Flood Zones through Local Mitigation Strategies
and the Building Permit Allocation System identified in Policy 1-3.1.1 of this Plan;

5. Maintaining a Transfer of Development Rights (TDR) Program that directs growth
away from VE zones as described in Policy 1-3.1.43 of this Plan;

6. Managing nearshore waters and flats through the enforcement of speed limits, no
wake zones and no motor zones;

7. Regulating activities with potentially adverse impacts on coastal resources, including
but not limited to ultra-light planes, seaplanes, live-aboard vessels and personal
watercraft;

8. Preventing adverse impacts of lighting on coastal resources;
9. Prohibiting the mooring of live aboard vessels outside of approved marinas;
10. Prohibiting boat launching from various rights-of-way that are not designated as

public boat ramps and restricting random water access points; and
11. Regulating the impacts of development on native vegetative communities and wildlife

habitats.

These objectives shall be accomplished as described below, and through coordination with the
South Florida Water Management District.
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*****

Section 3. Transmittal. Pursuant to Sections 163.3184 and 163.3187(6)(a), Florida

Statutes, the Village Clerk is authorized to forward a copy of this Ordinance to the State

Department of Economic Opportunity (the “DEO”).

Section 4. Severability. The provisions of this Ordinance are declared to be

severable and if any section, sentence, clause of phrase of this Ordinance shall for any reason be

held to be invalid or unconstitutional, such decision shall not affect the validity of the remaining

sections, sentences, clauses, and phrases of this Ordinance but they shall remain in effect, it

being the legislative intent that this Ordinance shall stand notwithstanding the invalidity of any

part.

Section 5. Effective Date. This Ordinance shall not become effective until a Notice of

Intent has been issued by DEO finding the Comprehensive Plan Amendments to be in compliance

as defined in Section 163.3184(1)(b), Florida Statutes. If timely challenged, the Comprehensive

Plan Amendments shall not become effective until DEO or the Administration Commission enters a

final order determining the adopted Comprehensive Plan Amendments to be in compliance.

The foregoing Ordinance was offered by , who moved its adoption on first
reading.  This motion was seconded by , and upon being put to a vote, the vote was
as follows:

Mayor Deb Gillis
Vice Mayor Jim Mooney
Councilman Mike Forster
Councilman Chris Sante
Councilman Dennis Ward

PASSED on first reading this day of , 2016.
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The foregoing Ordinance was offered by , who moved for its adoption.  This
motion was seconded by , and upon being put to a vote, the vote was as
follows:

Mayor Deb Gillis
Vice Mayor Jim Mooney
Councilman Mike Forster
Councilman Chris Sante
Councilman Dennis Ward

PASSED AND ADOPTED on second reading this day of , 2016.

___________________________
DEB GILLIS, MAYOR

ATTEST:

____________________________
KELLY TOTH, VILLAGE CLERK

APPROVED AS TO FORM AND LEGALITY
FOR THE USE AND BENEFIT OF
ISLAMORADA, VILLAGE OF ISLANDS ONLY

__________________________________
ROGET V. BRYAN, VILLAGE ATTORNEY


